
STATE OT' I{EW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

Rea le  Const ruc t ion  Co. ,  Inc .

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

for  the  Per iod  6 l t / t r+  -  5 /3L176.

AIT'IDAVIT OT UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is ao employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by nai l  upon

Reale Construct ion Co.,  Inc.,  the pet i t ioaer in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Reale Construct ion Co.,  Inc.
c/o Anthony Reale, Pres.
206 Champlain Ave.
Ticonderogd, l{Y 12883

and by depositing sane enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and t^hat the address set forth on said lyrapper is the last address of the

pet i t ioner.

Sworn to before me this

5th day of September, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 5, 1980

Reale Construct ion Co. ,  fnc.
c/o Anthony Reale, Pres.
206 Champlain Ave.
Ticonderoga, NY 12883

Gentlenen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comrission can only be instituted
under Article 78 of the Civil Pract,ice laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the cornpuLation of tax due or refund allowed in
accordance r+ith this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsef
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representative



8lnf,t @ NEr{ nRK

SInl[E Tn0( mAfiSSI€til

In ttn llatts of tlte Fstttion r

o f !

RENA QU9RIETICDI @., nilC. ! DEIfIICbI

fc krrlslsr of a hteqrnJnatlon c fcr !
nofid of Salnc ard Use Ib@s uds
Artfclar 28 ard 29 of tla Ib( Iair fG I
tltp 9arld .lirc l. 1974 tlulqrefir
t{ay 31, 1976. I

EeLtttsrsr hls oonstrudrm 6., rrE., 206 chnpbrn Avurn, nlaorr4sqgap

l{ar York 12883r ftl€it a portlttcrr fc reylslm of a &tn-rnlrutlqr c !G nfid

of sal.g ard use tffi urds Articles 2g {d 29 of t}E $rx rarr !c t}n perrod

iRms I, I97{ t}rrcrgr l{ay 31, I9?G (Ffb [b. 1?g0I].

A sBIL c!l^ai-m }Erfrry was }Eld bEfce JUI1r }1. Clartc, tbar&ry dtlryr

tt th. offtoee of tlp stat6 xbx Amntsslcn, Brildlrrg *9, Sta& Cagrs, Albrfry,

tiHr lck, cr .Iarnary 9, l98O at 10:45 A.!1. Detttlss 4;ncU fV antfrry

bale, hesldent. lEre adlt Divistsr weued by RarB[r J. vdrlo, Esq.

6arry l(adi:Eh, &g., of, ornsel) .

ISSTTE

ItptJEr a rrcck sustpr fssed by app.Ltcant ie oq't, frqn the .crres tax

urder sattm Llfs(a) (12) of the [bi l.and.

FrtunGs @ Encf :
-

L. Ar neuaqf 22t Lff., ths hdl.t Divtston .fsand a lbtl,e of Dctdqd.1ara

tion arrl benald fc Palarnnt of SaLee dd use Teres uF agair!6t RBa1E Oretrrrtlgr

&. ' }rc. fc the pctd il\rm 1, uz{ t$rogr !,rry 3r, lg?G in the mse, of,

$Ir287.I8 tr:c plus panalties ant trrterrcat, ae a result d a fi.e1d adl.t. ttr!

arrtlre ta:< due neqrltd frun tle l€as bry petJ'tlse of a rocilc c!Eu3E.
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2. On aldlt' the Ardtt DivieLm held that tJre leaee ty p€Litlors of a

rock eusls used to suEh roclc into gtral/el unS a$jgct to salea to.. the

Andit Divlslon determjned' trnt the rock euste d,ld rpt qr:aufy 
"" ?*y

nacfrinery on the gato:rds that the granel was rpt, Eold by pettttm, hrt $S

gravel was usd, by petitimer ln the perfcrmrne of its onetrelctlsr @ntracts.,:

3. It was the petitiurerra positi.cr that tte rpck qrrsfr€r at lss.E : 
l

" _..,
slurtd be eleqpt urder sectim 1lt5(a) (12) of tJE fax law sF equiwrt ugad lir.

ttn prrodrrcLion of, tangible perscral Froperty fc sale. Feettlss drt€rdsd

that, the puroessed gra\rel rdas resold b the State of I€*r Yck in tha gfm

of its oqltrac€s.

4. Petitiqrer's trrirnqr trusiness rag the oogelnrtior of , ,

hlqlrriays fq the l\knrt York Stat€ DepartrrenE of Bansprtaticr. Fetltlo1qrs'
i .

oontracts qrith tte Department of Transpo*a,tim $prf unt-Frlc },ry ry, .,.' ,,
cqrtracts. TtF gnavel pr"*"".d bV ttrq rocl< cusfs *r 

ITT*"t"d 
fu * 

,
l gravel b

otiters.

mgfls:to{s oF rJtE{

A. tnt sec{ion 1115 (a) (I2) eorenpts frcn tac mmtrfiEy c egrutmrt fc

use or @nsltetlon directly ard pdmirunlly (orclusively trrl,c to Septenber 1,

1974) ln the producttor of tangible perwral Friopelrty fE sal,e by paoesslrrg.

B. Iflat ttn rock eustg l€sect by petltisr€li rtras rFU used h tlte

pucooeseing of gmrrel fq sale wfttrtn tfre rcanlng arn fnUrt otr s6tf9n U{(a} (12) r

h.rt ratlnr the rock <rnrstnr uas used to'trrrowa gfarrcl fcr rree ln tb p$@ae

of petitJ-crert s ccrtrrcts.
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C. Ihat tte petitt-er of kaLe brstruc{ton 6.1 ItE. ls dentd anl the

lbt.i€ of Deterrnilatisr ard Demarrl fc naperrt of Salee ad ttso Til@s nle

isqred febnrarT 22, 1977 ie arstalxed.

DNID: Albnny, librd YGk

sEP o 5 1980
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